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Avadat Trading Pvt Ltd.
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.

) a&g&ﬁmmmﬁmwzﬁwﬁuﬁmwﬁ)ﬁaﬁm“ﬁwﬁl




(@)

(b)

()

()

(2)

2

Wiﬁmmwmmﬁﬁuﬁﬁwwmwﬁﬁﬁmﬁﬁmvwﬁmww
W%ﬁéﬁ?ﬁmﬁﬁﬁﬁwﬁwwwmmﬁmﬁﬁa% v

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should aiso be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the piace
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled- item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11D;
(i) amount of erroneous Cenvat Credit taken;
(iii)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”




ORDER-IN-APPEAL

This appeal has been filed by M/s. Avadat Trading Pvt Ltd., 804, Swagat, C.G.
Road, Ahmedabad-380006 (hereinafter referred to as “the appellant”) against the OIO No.
AHM-SVTAX-000-ADC-31-32-33-2016-17 dated 27.01.2017 (hereinafter referred to as “the
impugned order”) passed by the Additional Commissioner, Service Tax Commissionerate,

Ahmedabad (hereinafter referred to as “the adjudicating authority”).

2. Briefly the facts of the case are that during the review of Business Auxiliary

Services by CERA, it was found:

(i) that though the appellant was providing Business Auxiliary Services to their clients from
April 2005, they were not registered with the Service Tax department and had not filed any ST-3

returns;

(ii) scrutiny of their income tax returns, balance sheet and profit and loss account for the
financial year 2005-06, revealed that the appellant had rendered the taxable service and received
Rs. 8,85,31,522/- during financial years 2005-06 to 2009-10, Rs. 1,91,54,059/-during financial
year 2010-11 and Rs. 2,46,12,790/- during financial year 2011-12 as job work income;

(iii) that the appellant suppressed the value of taxable service/job work income received by
rendering Business Auxiliary Services to the extent of Rs.13,22,98,371/- for the period from

2005-06 to 2011-12.

3. The appellant was engaged in the job work which included special kind of
washing of jeans pants so as to change the colour of jeans pants as per the requirement of the
clients, buttoning and giving finishing touch to the jeans; that all these activities fell under the
category of textile processing; that such service falls under the category of Business Auxiliary

Service, as defined under Section 65(19)(v) of the Finance Act, 1994 and defined as taxable

under Section 65(105)(zzb) of the Finance Act, 1994; that the appellant had not paid service tax

on the job work income received during the period from 2005-06 to 2011-12.

4. Consequently, a show cause notice dated 22.10.2010 was issued infer alia,
alleging that the appellant has suppreésed the value of taxable service/ job work income for the
period 2005-06 to 2009-10 with an intention to evade payment of service tax; that they did not
take registration within stipulated time and did not file ST-3 returns; that the department would
never have known about the activity of the appellant, but for the review conducted by CERA.
The said show cause notice therefore, proposed recovery of the service tax not paid under
proviso to Section 73(1) of the Finance Act, 1994 along with interest and further proposed
penalties under sections 76, 77 and 78 of the Finance Act, 1994. For the FY-2010-11, an SCN
dated 07.10.2011 was issued for recovery of service tax not paid on the suppressed taxable value
of Rs. 1,91,54,059/- along with interest and penalties under sections 76 and 77 ibid and for the
FY 2011-12, a further notice dated 12.09.2012 was issued in terms of Section 73(1A) of the
Finance Act, 1994. These three show cause notices were adjudicated by the adjudicating

authority vide the aforementioned impugned order, wherein he confirmed the demand along with

interest and further imposed penalties under sections 76,77 and 78 of the Finance Act, 1994.
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(i) they are engaged in providing job work of textile products belonging to various clients and
their job work includes special kind of washing of jeans pants so that colour of jeans pants change
as per the requirement of the clients, buttoning and giving finishing touch to the jeans; that all
such activities fall under the category of textile processing and job work of textile products and is
exempted as per the notification No. 14/2004-ST dated 10.09.2004 as amended by notification
No. 19/2005-ST dated 07.06.2005.

(ii) that they wish to rely on the case of K.G. Denim Ltd. [2015(337) S.T.R. 140(Tri.-
Chennai)]

(iif) when no service tax is required to be paid by the appellant in terms of the notification No.
14/2004-ST dated 10.09.2004, as amended, the question of interest and penalty does not arise.
The appellant further requested to drop the demand of service tax, interest and penalties

imposed.

6. A personal hearing in the matter was held on 14.11.2017 and Ms. Bhagyashree
Bhatt and Shri Dhwani Patwari, both Chartered Accountants, appeared on behalf of the appellant

and reiterated the grounds raised in the appeal.

7. I have carefully gone through the facts of the case on records, appeal

memorandum and submissions made by the appellants at the time of personal hearing.

7.1 I find that the appellant vide their letter dated 20.12.2016 in defénce reply to all
the three SCNs had stated that they were engaged in providing job work of textile products
belonging to various clients and their activity of job work included special kind of washing of
jeans pants so that the colour of jeans pants changes as per the requirement of the clients,
buttoning and giving finishing touch to the jeans. The appellant’s claim is that these activities fell
under the category of textile processing and thus are rightly eligible for exemption under

notification No. 14/2004-ST dated 10.09.2004 as amended by notification No. 19/2005-ST dated
07.06.2005.

7.2 The adjudicating authority opined that Textile Processing as commonly
understood covers processes like singeing, bleaching, dyeing etc. on yarn, woven fabrics and
thus any process carried out on textile is textile processing and similarly processes such as
washing, bleaching, dyeing carried out on textile articles/garments such as jeans pants, trousers,
shirts made of textiles is textile articles processing and herein the appellant was engaged in
washing of textile articles i.e jeans pants and the same falls under the category of textile articles

processing and on this rejected the claim of the appellant to avail the benefit of notification No.

14/2004-ST dated 10.09.2004.

8. Thus the issue before me is to decide whether the activity/ job work (washing of
jeans pants) undertaken by the appellant falls under the category of fextile processing or under
dingly to decide the applicability of notification No. 14/2004-

tification No. 19/2005-ST dated 07.06.2005 in the present

textile article processing and accor

ST dated 10.09.2004 as amended by no

case.
9. [ begin with the definition of the word textile: . % \
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The word “Textile” is not defined either in Finance Act or in Central Excise Act.
As per various dictionaries “ Textile” means a cloth specially one manufactured by weaving or
knitting; a fabric or fibre or yarn for weaving or knitting into cloth Sec. XI of Central Excise
Tarifff Act, 1985 has been given a heading namely “Textiles & Textile Articles” meaning

thereby excise law identifies Textile and Textile Articles seperately.

As vper the source Atip://hathaibaj-sureshiain.blogspot.in/20] 2/07/service-tax-on-textile-

processing-wefhtml, the word textile is well defined under Textile Committee Act 1963 under

Sub-Sec.g of Sec.2 as under :

“Textile” means any fabric or cloth or yarn or garment or any other article made wholly or in

part :- -

i) Cotton; ii) Wool; iii) Silk; iv) Artificial Silk and includes fibre.
If the word is not defined in the concerned Act the definition of technical organisation or the
meaning which is generally known in the tray is to be considered and therefore the definition

given in Textile Committee Act becomes relevant and has to be taken into consideration.

Hence as per the definition any processing undertaken right from fibre to the garment is textile
processing. In the instant case, the process of washing of jeans pant undertaken by the appellant
falls under the category of Textile Processing, more so because without washing and buttoning
of the jeans pants, the same is not marketable. I find that the appellant is therefore eligible to

avail the benefit of the notification No. 14/2004-ST dated 10.09.2004 as amended by notification
No. 19/2005-ST dated 07.06.2005.

10. My aforesaid view is also supported by the judgement in the case of K.G. Denim

Ltd., [2015(37) S.T.R.140 (Tri.-Chennai)], the relevant extract of which follows:

“ on perusal of the adjudication order, we find that on scrutiny of the
records of the appellants, it was noticed that the appellant had paid the
amount fowards “processing of textile materials for chemical wash’
charges to M/s. Testex, Swiss, Glancario and Reni Hendriks, Holand. So,
there is no dispute of the fact that the appellant paid the charges for
textile processing. Hence, they are eligible for exemption benefit under
Notification No. 14/2004-ST dated 10.09.2004, as amended. In the
present case there is no dispute of the facts and therefore, in the facis and
circumstances of the case, we find that the appellants are eligible for the
exemption benefit”’,

I find that the appellant is not required to pay service tax on the job work undertaken by them as
they are eligible to avail the exemption under notification No. 14/2004-ST dated 10.09.2004 as

amended from time to time.

11. " The appellant was imposed penalties under Sections 76, 77 & 78 of the Finance
Act, 1994. In view of the above discussion and findings, I find that the appellant is not required
to pay service tax under notification No. 14/2004-ST dated 10.09.2004, as amended from time to

time. When there is no demand of service tax, the question of penalties under Sections 76 and 78
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ibid, does not arise. Penalty under section 77 ibid, has been imposed on account of failure of the
appellant to obtain registration from the department. However, I find that Section 69 of the
Finance Act, 1994, states that “Every person liable to pay the service tax under this Chapter or the
rules made thereunder shall, within such time and in such manner and in such form as may be
prescribed, make an application for registration to the Superintendent of Central Excise”. In the instant
case as the appellant is engaged in providing exempted service and since there is no service tax
liability on the appellant, the question of the appellant obtaining registration from the department
does not arise. Therefore, the penalty imposed under Section 77 of the Finance Act, 1994 is set

aside being not tenable.

12. In view of the foregoing discussion and relying on the decision of Principal Bench
of the Hon’ble CESTAT in case of K.G. Denim Ltd.[2015(37) S.T.R.140 (Tri.-Chennai)], I
allow the appeal of the appellant.
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13. The appeal filed by the appellant stand disposed off in above terms.

- an &WL?

(FoT QM)
3 (374TeH)

Attested

\
(Vinod Lukose)
Superintendent,

Central Tax(Appeals),
Ahmedabad.

By RPAD
To,

M/s. Avadat Trading Pvt Ltd.,
804, Swagat, C.G. Road,
Ahmedabad-380006

Copy to:-
The Chief Commissioner, Central Tax Zone, Ahmedabad.

The Commissioner, Central Tax, Ahmedabad South.
The Addl./Joint Commissioner, (Systems) Central Tax, Ahmedabad South.

Guard file.
P.A .to Commissioner (Appeals).
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